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VS. :
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Social Security Adm nistration : NO. 95-6906

MEMORANDUM

DUBA S, J. JANUARY 20, 1998

Plaintiff, Phyllis Howard, brought this action, pursuant to 42
U S.C. 8 405(g), appealing the denial of her claimfor suppl emental
security i ncome (“SSI”) benefits? by def endant, the Conmi ssi oner of
t he Soci al Security Adm nistration. Currently before the Court are
the parties’ notions for summary judgnent. For the reasons set
forth below, the Court will approve and adopt the sections of the
Magi strate Judge’s Report and Recomrendation addressing the
credibility of the physicians’ work-related physical activity
reports and the credibility of the plaintiff’'s testinony wth
respect to pain and physical limtations, deny defendant’s Mbtion

for Summary Judgnent, and deny plaintiff’s Mtion for Summary

'On Septenber 29, 1997, Kenneth S. Apfel was sworn in as
Conmmi ssi oner of the Social Security Adm nistration. Pursuant to
Federal Rule of G vil Procedure 25(d)(1), M. Apfel is
substituted for Shirley Chater, a prior Conm ssioner, as
defendant. See also 42 U S.C. § 405(g) (1997) (“Any action
instituted in accordance with this subsection shall survive
not wi t hst andi ng any change in the person occupying the office of
Conmi ssi oner of Social Security or any vacancy in such office.”).

242 U.S.C. 8§ 1383(c)(1)(B)(3) (1997) provides that decisions
of the Conm ssioner with regard to SSI benefits shall be subject
to judicial review as provided in 42 U S.C. 8§ 405(9).



Judgnent. Plaintiff’'s alternative request for relief wll be
granted; the decision of Adm nistrative Law Judge Hazel C. Strauss
(“ALJ”) will be vacated and the matter wll be remanded to

def endant for further proceedi ngs consistent with this Menorandum

Factual and Procedural Background

On March 2, 1990, plaintiff was admtted to the Hospital of
t he University of Pennsylvania (“HUP’) in Philadel phia w th spinal
injuries after being found unconsci ous on a Phil adel phia street.
An MRl showed a central disc herniation. On March 12, 1990
plaintiff was transferred to Mugee Rehabilitation Hospital
(“Magee”), where she remained for nearly two nonths and underwent
physi cal and occupational therapy. In July, 1990, plaintiff
returned to HUP and underwent a | am nectony and foram notony for a
herni ated cervical disc. After the surgery, she was exanm ned
periodically by both a neurol ogi st and a psychiatrist.

Plaintiff applied for SSI benefits three tines between Mrch
1990 and January 1993. Plaintiff's first application was filed on
March 21, 1990 and denied on June 11, 1990. She applied again on
July 25, 1991, and that application was deni ed on Cct ober 29, 1991.
Plaintiff applied for benefits a third tinme on January 28, 1993.
That application, whichis at issueinthis litigation, was deni ed
on May 10, 1993.

In her application for SSI benefits, plaintiff clainmed that
she was unabl e to work because of pain and disabilities caused by

her spinal injury. Plaintiff is |left-handed and contended she
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could no longer wite legibly or hold objects in her left hand for
any length of tine. Medi cal reports submtted as part of

plaintiff’ s application disclosed, inter alia, that she could not

l[ift nmore than ten pounds, could not stand or wal k for prol onged
periods of tine, and occasionally | ost her bal ance. See Exh. 20 and
Exh. 30.

Plaintiff isafifty-five year old woman who | eft hi gh school
after the tenth grade. Prior to her injury, plaintiff had been
unenpl oyed for nearly twenty years. Her nost recent enploynent,
whi ch ended in 1971, was repairing venetian blinds.

After her third application for SSI benefits was denied
plaintiff requested reconsideration by the Social Security
Adm ni stration. On reconsideration, the clai mwas agai n deni ed by
notice dated July 30, 1993. Plaintiff appealed the denial and
requested a hearing before an adm ni strative | awjudge. A hearing
was hel d before the ALJ on Septenber 22, 1994.

At the hearing, the ALJ heard testinony fromplaintiff and a
vocational expert, Dr. WIlliam O Toole. The ALJ al so consi dered
reports from Dr. Keith Robinson, plaintiff’s physician, and Dr.
Pushpa Thakarar, a consulting exam ner with t he Pennsyl vani a Bur eau
of Disability Determinations, as well as other nedical evidence. ?

On Novenber 4, 1994, the ALJ denied plaintiff’s SSI claim

finding that she was not di sabl ed and therefore not entitled to SSI

® Oher docunents considered by the ALJ include plaintiff’s

prior applications for supplenental security inconme, plaintiff’s
Daily Activities Questionnaire, and plaintiff’s discharge
summaries from HUP and Magee. See List of Exhibits, Rec. at 1.
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benefits. Indenying plaintiff’s claim the ALJ rejected the work-
rel ated physical activity reports of Drs. Thakarar and Robi nson
because they were not consistent with the doctors’ narrative
descriptions of plaintiff’s condition and other nedi cal evidence.
Simlarly, the ALJ found that plaintiff’'s testinony about her
synpt ons and pai n was “not supported by the nedi cal evidence and is
not totally credible.” ALJ Finding No. 3.

The ALJ concl uded that although plaintiff was not capabl e of
performng the full range of |ight work® because she was unable to
l[ift twenty pounds, ALJ Finding No. 9, she could “perform the
physical exertion requirenments of work except for prolonged
wal ki ng, prol onged standing, |ifting and carrying nore than 10 to
15 pounds.” ALJ Finding No. 4. Relying on the testinony of the
vocational expert, the ALJ found that there were enploynent
opportunities available to plaintiff including the positions of
counter clerk, furniture retail clerk, school crossing guard, and
school bus nonitor. ALJ Decision at 8.

On Septenber 1, 1995, the Appeals Council of the Soci al

* Light work is defined as work which involves “lifting no
nore than 20 pounds at a tinme with frequent lifting or carrying
of objects weighing up to 10 pounds. Even though the wei ght
lifted may be very little, a job is in this category when it
requires a good deal of wal king or standing, or when it invol ves
sitting nost of the time with sone pushing and pulling of arm or
|l eg controls. To be considered capable of performng a full or
wi de range of |ight work, you nust have the ability to do
substantially all of these activities.” 20 C.F.R 8§ 404. 1567(b)
(1997). In addition “the full range of light work requires
standi ng or wal king, off and on, for a total of approxinmately 6
hours of an 8-hour workday. Sitting may occur intermttently
during the remaining time.” Social Security Ruling 83-10, 1983 W
31251 at *6 (1983).



Security Adm nistration denied plaintiff’s request for review of
the ALJ’ s deci sion, thereby making the decision of the ALJ a fi nal
action by defendant. Plaintiff initiated this action on Novenber
2, 1995. On January 16, 1997, plaintiff filed a Mdtion for Summary
Judgnent; defendant filed a Mdtion for Summary Judgnent on March
13, 1997.

The case was submtted to United States Magistrate D ane M
Wel sh for a report and recommendation, pursuant to 28 U S.C. 8§
636(b) (1) (B). Magi strate Judge Wlsh issued a Report and
Recommendati on on May 9, 1997 in which she found that the ALJ's
deci sion was supported by substantial evidence® and should be
af firmed. Judge Wl sh recommended that defendant’s Mtion for
Summary Judgnent be granted and that plaintiff’s Motion for Summary
Judgnent be denied. Plaintiff filed Objections tothe Magistrate’'s

Report and Recommendati ons on May 27, 1997.

1. Standard of Review

The Report and Reconmendati on of Judge Wl sh are subject to de
novo review by the Court, as they address di spositive i ssues. See,
42 U. S. C. 636(b)(1)(1993) and Federal Rule of G vil Procedure 72(b)
(1997).

The Court reviews the decision of defendant to determ ne
whether it is supported by “substantial evidence.” See 42 U.S.C
405(g) (1997). This standard applies both to findings of fact and

> See infra, Section Il for a discussion of the “substanti al
evi dence” standard.



credibility. See, e.q., Van Horn v. Schwei ker, 717 F.2d 871, 873-

74 (3d Cir. 1983). The Suprene Court has defined “substanti al
evi dence” as “such relevant evidence as a reasonable m nd m ght

accept as adequate to support a conclusion.” Ri chardson v.

Peral es, 402 U. S. 389, 401 (1971) quoting Consolidated Edison v.

NLRB, 305 U.S. 197, 229 (1938).
The Third G rcuit has expanded on that definition when there
is contradictory evidence:

A singl e piece of evidence will not satisfy the substantiality
test if the Secretary ignores, or fails toresolve, aconflict
created by countervailing evidence. Nor is evidence
substantial if it is overwhelned by other evidence --
particularly certain types of evidence (e.g. that offered by
treating physicians) -- or if it really constitutes not
evi dence but nmere conclusion. . . . The search for substanti al
evidence is thus a qualitative exercise wthout which our
reviewof social security disability cases ceases to be nerely
deferential and becones instead a sham

Kent v. Schweiker, 710 F.2d 110, 114 (3d Cr. 1983).

Under this standard, an ALJ's opinion nust be “as
conpr ehensi ve and anal ytical as feasible and, where appropriate,
shoul d include a statenent of subordinate factual foundations on

which ultimate factual conclusions are based.” Cotter v. Harris,

642 F.2d 700, 705 (3d Cr.) reh’'g denied 650 F.2d 481 (3d Cir.

1981) quoting Baerga v. Richardson, 500 F.2d 309, 312 (3d Gr.

1974) cert. denied 420 U.S. 931, 95 S. . 1133 (1975). Usually a
“sentence or short paragraph” in support of each finding is

sufficient. Cotter, 650 F.2d at 482.



[11. Analysis

A. The ALJ' s Rejection of the Wrk-Rel ated Physical Activity
Reports

The ALJ rejected the physical activity reports from Drs.
Robi nson and Thakarar covering plaintiff’s ability to performwork-
rel ated physical activities. ALJ Dec. at 4 and 6. Both doctors

concluded, inter alia, in these reports that plaintiff was

significantly limted in her ability to stand, sit and lift. Id.
The ALJ determned that these reports conflicted with the
physi cians’ narrative reports about plaintiff’s condition and with
ot her evidence in the record. 1d. She therefore found the
doctors’ narrative reports credi bl e but gave the physical activity
reports no weight in her decision. [d.

A doctor’s opinion can be rejected by an ALJ if contradictory
nmedi cal evidence is presented, as it was in this case.

Frankenfield v. Bowen, 861 F.2d 405, 408 (3d Cr. 1988). See also

Adorno v. Shalala, 40 F.3d 43, 47-48 (3d Cr. 1988). The ALJ

properly supported her rejection of the physical activity reports
of Drs. Robi nson and Thakarar by reference to substantial contrary
medi cal evidence. ALJ Dec. at 3-6. She pointed to particul ar
i nstances in which the physical activity reports conflicted with
t he doctors’ narrative reports about plaintiff’s strength, stam na,
and activities. 1d. In addition, the ALJ expl ai ned her reasons
for only crediting sonme of the information provided by the
physicians. [|d.

I n her anal ysis of this issue, the ALJ inferred that plaintiff



was not disabl ed because she could cook and shop: "[s]ince the
claimant is able to anbul ate independently and is able to take
public transportation and is able to cook and shop . . . there is
no reason why the claimant coul d not stand and wal k si x hours .

." The inference that plaintiff was not di sabled - based solely
on plaintiff's ability to cook and to shop - is entirely too
specul ative to be sustainable. On that issue, the Third Crcuit
has held that shopping for necessities and engaging in activities
such as hunting on two occasions is not a negation of disability.

See Smth v. Califano, 637 F.2d 968, 971 (3d Cr. 1981).

Accordingly, the Court wll disregard this inproper inference in
determ ni ng whether there is substantial evidence to support the
ALJ's finding that the physical activity reports were not credi bl e.
After having done so, the Court concludes that there is such
substanti al evidence. Accordingly, the ALJ's rejection of the

physical activity reports was entirely proper.

B. The ALJ's Findings On Plaintiff's Credibility

Waile an ALJ is required to seriously consider a claimant’s
testinony about the “intensity, persistence, and limting effects”
of her synptonms, 20 C.F.R 8 404.1529(c)(4) (1997); See al so
Serody v. Chater, 901 F. Supp. 925, 930 (E.D. Pa. 1995), she is

al so “enpowered to evaluate the credibility of witnesses.” Van
Horn, 717 F.2d at 873. An ALJ can reject the testinony of a
claimant, if the ALJ provides substantial evidence for her

deci sion. Mson v. Shalala, 994 F. 2d 1058, 1067-68 (3d G r. 1993);
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G een v. Schweiker, 749 F.2d 1066, 1068 (3d Cir. 1984).

The ALJ rejected sonme of plaintiff’'s testinony about her pain
and inpairnments because it conflicted with medical reports and
ot her testinony of plaintiff. ALJ Dec. at 6-7. In doing so, the
ALJ acknowl edged that she was required to seriously consider
subj ective testinony about pain, and she expl ai ned her reasons for
rejecting sone of plaintiff’s testinony by pointingto plaintiff’s
contradictory testinony and the «credible contrary nedica
evi dence. ° Accordingly, the Court concludes that the ALJ s
findings astothe credibility of plaintiff’s testinony concerning

pain and inpairnments are supported by substantial evidence.

C. The ALJ's Use of Residual Functioning Capacity Tabl es

Social Security regulations require the use of residual
functioning capacity tables (“the grids”) to determ ne whether a
claimant is disabled if the claimnt’s physical abilities exactly
match the criteria onthe grid. 20 CF.R § 404.1569; § 404 Subpt.
P, App. 2, 8 200.00(d)(1997). The grids nust be used if a cl ai mant

can performall of the duties at a particular work level, i.e.,
sedentary work, |ight work, nedi umwork, heavy work, or very heavy
® For exanple, the ALJ stated that: “Her testinmony as to

her lack of feeling in her left extremties and her inability to
lift and hold things in her right hand is not credi ble because it
is contrary to the nedical reports which indicate that the

cl ai mant has generally good to full strength in the right upper
and | ower extremties.” ALJ Dec. at 7.
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work.” |f aclaimant’s physical ability varies fromthe work | eve
requirenents, as it does inthis case, the ALJ may use the grids as
a “framework” in conjunction with other evidence to determ ne
whether a claimant is disabled. Usually, a vocational expert is
called totestify as to whet her enploynent is avail able, given the

claimant’s |imtations. 20 CF.R § 404 Pt. P, App. 2 8

200.00(e)(2); 20 CF.R 8§ 404.1566(e)(1997); Jesurumyv. Secretary
of Health and Human Serv., 48 F.3d 114, 121 (3d G r. 1995).

Inthis instance, the ALJ used the grids as a “framework,” ALJ
Finding No. 9, in conjunction with the testinony of the vocati onal
expert, ALJ Decision at 7-8, in analyzing whether the plaintiff was
di sabl ed. However, for the reasons which follow, the ALJ' s
reliance on the vocational expert’s testinony with respect to

avai | abl e enpl oynment was m spl aced.

D. The ALJ' s Use of the Vocational Expert’s Testinony

In her Findings, the ALJ contradicted herself concerning
plaintiff’'s physical limtations. She found that plaintiff could
wor k “except for prol onged wal ki ng, prol onged standing, lifting and
carrying nore than ten to fifteen pounds.” ALJ Finding No. 4. She
then went on to find that plaintiff “does not have the residua
functional capacity to performthe full range of |ight work because
of inability to do the lifting requirenent of 20 pounds.” ALJ

Finding No. 9. Those two findings are inconsistent because the

" See 20 C.F.R Pt. 404, Subpt. P, App. 2 §201.00 - 204.00
for definitions of the work | evel s.
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full range of light work requires, inter alia, “standing or

wal ki ng, off and on, for a total of approximately 6 hours of an

8- hour wor kday, "8

and the ALJ said nothing concerning plaintiff’s
inability to stand or wal k for a long period of tine in her finding
With respect to plaintiff’s ability to performlight work. Using
the ALJ's own findings as a guide, plaintiff could not performthe
full range of light work for reasons other than the weight lifting
requirenents. This is particularly significant in this case
because t he j obs recommended for plaintiff by the vocational expert

i nvol ved standing or wal king, not lifting.

1. The ALJ's Hypothetical Questions to the Vocational Expert
Wer e | nproper

In addition to contradicting herself, the ALJ erred again by
not posing questions to the vocational expert which reflected
ei ther of her concl usi ons about plaintiff’s physical limtations --
that plaintiff could not walk or stand for a prol onged period of
time, and that plaintiff could not |ift nore than ten or fifteen
pounds.

At the hearing, the ALJ asked the vocational expert about
enpl oynent opportunities for plaintiff given a range of different
criteria. She first asked whet her enpl oynent was avail able if the
plaintiff’s testinony on her pain and inpairnents was fully
accept ed. The vocational expert responded that, under that

testinony of plaintiff, enploynent was not avail able. Rec. at 65.

8 Social Security Ruling 83-10, 1983 W. 31251 at *6 (1983).
See supra, note 4 for the conplete definition of |ight work.
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The ALJ then asked if jobs were avail able assum ng that plaintiff
coul d performlight work,®“limited by alack of functioning of her
left hand, and [if she] has to walk slowy because of a problem
with her left side.” Rec. at 66. In response, the vocational
expert testified that with those physical restrictions, plaintiff
could be enployed as a counter clerk, furniture rental clerk
school crossing guard, or school bus nonitor. Rec. at 66. The ALJ
t hen asked whet her postural limtations -- theinability to clinb,
bal ance, stoop, crouch, and crawl -- would affect plaintiff’s job
possibilities. The vocational expert replied that a furniture
rental clerk needed to be able to occasionally stoop and craw,
Rec. at 73, but that the ability to performthe other jobs was not
af fected by such postural limtations.

The ALJ al so i nqui red whet her plaintiff could performthe four
jobs, given the further limtations which Dr. Robinson had
di agnosed -- difficulty in reaching, handling, and dexterity, Exh.
30. The vocational expert responded that those Iimtations would
not affect plaintiff’s performance in those jobs. Rec. at 71 - 73.
In response to a question from plaintiff’s attorney, the ALJ
clarified that she was not referring to Dr. Robinson’s reconmended

limtation on standing.

® See supra, note 4 for a definition of Iight work.

0 “Rep: Wien you di scuss the other physical limitations
on Dr. Robinson’s [work-related physical activity report], |
assune you were referring to itens on the second page. . . .
Rat her than his statenments that she should stand for |ess than
two hours.”

ALJ: That’'s right.” Rec. at 71.
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2. The Vocational Expert’s Testinony About the “Sit/Stand
Opti on”

The ALJ did inquire about limtations on standing, but only in
reference to one position -- counter clerk. The vocational expert
responded that such information was not available but infornally
hypot hesi zed, based only on his own observations, that perhaps
fifty percent of enployers would allow a person to sonetines sit
down during the work day. Rec. at 69-70.' The ALJ did not ask the
vocational expert about “the sit option” in regard to any other
job. Wth respect to the position of school crossing guard, she
asked whether it was necessary to stand for eight hours; the
vocational expert replied that the job required standing for two
shifts of two to three hours each. Rec. at 72-73.

3. The Vocational Expert’s Testinony Does Not Constitute
Substantial Evidence for the ALJ's Findi ngs

To support her finding that plaintiff was not entitled to SSI
benefits, the ALJ also had to find that plaintiff had “the capacity
to perform specific jobs that exist in the national econony.”

Rossi v. Califano, 602 F.2d 55, 57 (3d Cir. 1979). The ALJ did not

find specifically that plaintiff could perform the four jobs
descri bed by the vocational expert, but she did describe them in

her opinion. ALJ Dec. at 8 By finding that plaintiff was not

' “Q Is there any way you can, fromyour experience, to
determ ne how nany such jobs woul d exi st where the enpl oyer
al l ows the enpl oyee that option [of only standi ng when
necessary] ?

A At best, 50-50 kind of split, and that’s just a rea
i nformal sense based on observations primarily.” Rec. at 70.
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entitled to SSI benefits, the ALJ inplicitly concluded that
plaintiff could perform the duties required in those four
posi ti ons.

However, as the residual functioning capacity grids were only
avail abl e as a franework, the testinony of the vocational expert or
ot her evidence was necessary to support the ALJ s concl usions

regardi ng enpl oynent opportunities for plaintiff. Podedworny v.

Harris, 745 F.2d 210, 218 (3d GCr. 1984). A vocational expert’s
testinony can only provide “substantial evidence” for an ALJ' s
deci sion on avail able enploynent if the hypothetical questions
posed to the expert accurately reflect the physical and exerti onal

limtations of the claimnt. Podedwor ny, 745 F.2d at 218. See

also Allen v. Sullivan, 977 F.2d 385, 390 (7th Gr. 1992).

Inthis case, the ALJ' s hypot hetical questions did not reflect
her findings about the plaintiff’s physical limtations. Except
Wi th respect to the position of counter clerk, the ALJ never asked
t he vocational expert to consider a person who could not stand or
wal k for a prolonged period of tine, although she found that
plaintiff had such linitations. *

Furthernore, the vocational expert’s testinony about the

ability tosit down as a counter cl erk does not provi de substanti al

2 The ALJ rejected Dr. Robinson’s report about plaintiff’'s
postural limtations, ALJ Dec. at 5-6, and rejected plaintiff’s
testinony about her pain and inpairnents, ALJ Dec. at 6-7. As
the Court has found that those rejections were supported by
substanti al evidence, the ALJ's questions to the vocati onal
expert which referenced Dr. Robinson’s report and plaintiff’s
testinony are not relevant to this Menorandum
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evidence for the ALJ s concl usion. The vocational expert only
i nformal | y hypot hesi zed about whet her sitting down was possi bl e and
told the ALJ that such informati on was unavail abl e. Nonet hel ess,
in her opinion, the ALJ relied on the testinony about the
“sit/stand option” and cited the other jobs as enploynent
possibilities for plaintiff although there was no testinony about
whet her a person coul d occasionally sit down and performher duties
in those jobs. ALJ Dec. at 8.

Accordingly, the Court concludes that the ALJ's finding that
plaintiff is not entitled to SSI benefits is not supported by
substantial evidence because it was not shown that enploynment is
avail able to plaintiff, given her physical limtations. Therefore,
the matter will be remanded to defendant to nore fully devel op the

record.

V. Plaintiff’s Mtion for Sunmary Judgnent

In her Motion for Sunmary Judgnent, plaintiff asked the Court
to order an award of benefits on the ground that the ALJ's fi ndi ngs
establish that plaintiff can only perform sedentary work. | f
plaintiff could only performsedentary work, the Social Security
regulations would mandate a finding of disability, given
plaintiff’s age, |limted education, and l|ack of previous work
experience. See 20 CF.R Pt. 404, Subpt. P, App. 2, § 201.009.
However, the Record does not establish that plaintiff can perform
only sedentary work. Therefore, the Court will deny plaintiff’s

Motion for Summary Judgnent and grant plaintiff’s alternative
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request for relief and remand the case for further proceedings to

nore fully devel op the record.

V.  Concl usi on

The ALJ provi ded substantial evidence to support her findings
that the physicians’ work-related physical activity reports and
plaintiff’s testinony regardi ng pain and physical limtations were

not credi ble. However, the ALJ's determination that plaintiff was

not di sabled -- based on the testinony of the vocational expert
about available jobs for plaintiff -- was not supported by
substanti al evidence. Li kew se, the Record in this case is

insufficient to enable the Court to conclude that plaintiff is
di sabl ed and therefore entitled to SSI benefits. Accordingly, for
the reasons set forth in this Mnorandum the matter wll be
remanded t o def endant for further proceedi ngs consistent with this

Menmor andum

An appropriate O der foll ows.
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